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IN THE

United States Circuit Court of Appeals

IN AND FOR THE NINTH CIRCUIT,

THE ALASKA EXPLORATION^
COMPANY, a Corporation,

Plaintiff in Error,\

vs.

THE NORTHERN MINING AND(
TRADING COMPANY, a Corpora-

tion,

Defendant in Error.

j

No. 1349.

POINTS AND AUTHORITIES OF DEFEND-
ANT IN ERROR ON MOTION TO DIS-

MISS APPEAL.

The action is one in ejectment instituted on the 20th

day of August, 1903. The complaint as amended sets

up ownership since the 14th day of October, 1901, in

defendant in error, and that it is entitled to the pos-

session as tenant in common of an undivided 3-16 inter-

est of a certain fractional mining claim, by conveyance

from the original locator, Thomas, on said day, and

further alleges ouster by defendants on November i.



1901, and prays judgment for the possession of said

3-16 interest and that it is the owner thereof and entitled

to the possession. (Rec, 1-16.)

In the complaint as originally filed, damages were

alleged and asked for the wrongful withholding of the

premises in the sum of $10,000, but by stipulation and

order thereon (Rec, pp. 22-25), ^^^ complaint was

amended, striking out the allegations and prayer for

damages, so that the defendant in error prays only for

the possession and that it is the owner and entitled to the

possession of said 3-16 interest.

The plaintifif in error answered denying all the alle-

gations excepting those relative to the incorporation of

the parties, and affirmatively sets up ov/nership and

possession in itself to the whole of the property de-

scribed in the complaint from the 19th day of March,

1901, based on the location of Pierce Thomas, to the

6th day of August, 1903 (Rec, '[1-12)^ but alleging that

on the 6th day of August, IQO^, it sold and transferred

all its right, title and interest to the defendant. Wild

Goose Mining and Trading Co., and disclaiming any

interest in said property since said 6th day of August,

1903, or at the time of the commencement of the suit,

and prays that the complaint may be dismissed as to

it. (Rec. 12.)

The Wild Gooose Mining and Trading Co. denies

all the allegations of the complaint excepting those re-

lative to the incorporation of the parties, and affirma-

tively alleges that it was at the tme of the commence-



ment of the action and time of answering, the owner in

"fee, subject to the paramount title of the United States,

•of the property in controversy through mesne convey-

ances f ron?i' Pierce Thomas, and asks for a judgment of

dismissal and costs. (Rec, p. 15.)

The defendant in error in reply to the Alaska Explor-

ation Company, denies the allegations contained in par-

garaph one of the affirmative answer alleging exclusive

ownership and possession of the property since the 19th

day of March, 1901, up to and including August 6th,

1903, and upon information and belief denies the al-

legations that on August 6th, 1903, the Alaska Explor-

ation Company transferred to its co-defendant all its

right, title and interest in and to the property in con-

troversy. (Rec, pp. 18-19.) And also denied the af-

firmative allegations set up in the answer of the Wild

Goose Mining and Trading Co. (Rec, 20.)

Upon these issues the parties went to trial. The jury,

upon direction of the Court, rendered a verdict in favor

of the defendant in error, finding that it was the owner

since the 14th day of October, 1901, of an undivided

3-16 of the claim described in the complaint by virtue

of the conveyance from Pierce Thomas (Rec, 29). The

Alaska Exploration Company made a motion to have

the verdict set aside, which was refused. The Court

thereafter rendered its judgment in accordance with

said verdict wherein it ordered and decreed that plain-

tiff have and recover from defendants the possession of

an undivided 3-16 of the mining claim in controversy



and its costs of suit taxed at dollars. At the same

time further ordering that the judgment should be

without prejudice to plaintiff's right to commence

action for damages for the withholding of the posses-

sion of said premises, etc. (Rec. 33.)

Thereafter the Alaska Exploration Company applied

to the Court for an order of severance of appeal barring

the right of the Wild Goose Trading and Mining

Company to appeal, and such order being made the

said plaintiff in error prosecuted this appeal. (Rec,

Our contention is that the appeal should be dis-

missed :

1. Because the plaintiff in error has not an appeal-

able interest in the controversy, due to the fact that it

disclaimed any interest in the property in question at

the time of the commencement of the action.

2. That the transcript was not filed with the Clerk

of the Circuit Court of Appeals by either the return

day or within the time extended by the District Judge

of Alaska; the return day fixed in the writ being Febru-

ary 5, 1906, by motion extended to July i, 1906, but the

transcript was not filed until July 2, 1906. (Rec, 64-

66.)

The action was instituted under the provisions of

Chapter 32, Part IV, of Carter's Ann. Codes of Alaska,

pages 210 et seq., wherein it is provided:



"Sec. 301 : Any person who has a legal estate in

real property and a present right to the possession

thereof may recover such possession with damages
for withholding the same by an action. * * * "

It is required by Sections 303 and 304 of the same

chapter and part of said Code that the complaint and

answer shall set up the nature of the estate in the prop-

erty claimed.

And it is expressly provided by Section 304, that "the

" defendant shall not be allowed to give any evidence

"of any estate in himself or another in the property, or

"any license or right to the possession thereof, unless

" the same is pleaded in his answer. * * * "

It is further provided that the verdict of the jury

shall find:

1. If for the plaintiff, that he is entitled to the pos-

session of the property described in the complaint or

some part thereof or some undivided interest therein,

and the nature and duration of his estate in such prop-

erty, etc.

2. If for the defendant, that the plaintiff is not en-

titled to the possession of the property described in the

complaint or to such part thereof as the defendent de-

fends for, and the estate in such property or part thereof

or license or right to the possession of either established

on the trial. (Sec. 305, Id.)

Section 306 further provides for the recovery of

damages for the withholding of the property.



The statute under which the action was brought is

identical with the Oregon Statute, now Sees. 326-330,

Ballinger vs. Cottons, Oregon Codes, construed in the

case of Goldsmith vs. Smith, 21 Fed., 611, where it was

held that the action of ejectment as defined and regu-

lated by the Oregon Code was a possessory action and

although the estate or interst of the parties in the prem-

ises may be ascertained by the verdict, yet the plaintiff

can only have judgment for the possession wrongfully

withheld from him with damages for such detention

and costs; and the defendant can only have judgment

for costs.

(The italics are ours.)

But while the complaint in this case originally al-

leged damages in the sum of $10,000, and prayed judg-

ment for the same, it was thereafter expresslv stipulated

by counsel, and ordered by the Court, that the com-

plaint might be amended so as to strike out such allega-

tion and prayer concerning damages, and this to be

without prejudice to the right of plaintiff to thereafter

institute such suit or suits in relation thereto as it might

desire.

The issue of damages being thus expressly with-

drawn the only issue remaining under the statute was

as to who was entitled to the possession of the property

in question at the time of the commencement of the

action.



Plaintiff in error expressly admits that it is not en-

titled to such possession, for it alleges that it sold all its

claim tight, title and interest to its co-defendant, the

Wild Goose Mining & Trading Co., before the com-

mencement of the action; and sets up no "license or

right to the possession thereof" under its said co-

defendant in its answer, as required by the statute. The
presumption would necessarily be that the right to the

possession followed the title and was therefore in the

Wild Goose Mining & Trading Co., admitting it had

the title.

"The question to be answered in determining the
right of appeal is whether the person claiming the
right of appeal would have had the thing if the
erroneous judgment had not been given; and if this

question be answered affirmatively, then his right
is established."

Sec. 524, Spelling on New Trial and Appeal.

The converse of this proposition would seem to be

true that if he would not have the thing then his right

of appeal does not exist.
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What possible benefit would the plaintiff in error

then derive from a reversal of the judgment in this

case? All the judgment can be for is that the possession

of the property be restored to the plaintiff if in its

favor. If its right be denied, the right of the de-

fendant to the possession is negatively affirmed. But

here the plaintiff in error could get no such negative

affirmation for if the right of the plaintiff had been

denied, the negative affirmation must have been that

the Wild Goose Mining and Trading Co. had the right

to the possession, of the property, on the statement set

up in plaintiff, in error's disclaimer of any interest or

title whatever in the premises, it having transferred

the same to the said Wild Goose Mining and Trading

Co.

The mere fact that costs were awarded against the

said plaintiff in error does not therefore enable it to

legally successfully prosecute an appeal from the judg-

ment as an entirely, as is the case here.

Studabaker vs. Markley, 34 A^ E. 607, 8.

"It is not enough for the appellant to show that

he is a party to the record. He must show that he
possesses an appealable interest therein."

Ency. PI. & Pr. Vol. 2, 150.

The record failing to disclose in plaintiff in error.



an appealable interest in the controversy herein, the

writ of error should be dismissed.

Brighham City vs. Toliec Ranch Co. loi Fed.

8s-

Carson vs. Dundas, 58 N. W. (Neb.) 141.

Studabaker vs. Markley, 34 A^ E. {Ind.) 607, 8.

Hyatt, Receiver, vs. Dusenbury, 12 N. E. (N.

Y.) 111.

Phinney vs. Burns, 55 N. W. {Minn.) 541.

McGregor vs. Pearson, 8 A^. W. {Wis.) lOi.

Donohoe vs. Stearns, ijN. W. {Minn.) 381.

Myers vs. Mahoney, 61 N. W. {Neb.) 580.

IRA D. ORTON,
Attorney for Defendant in Error.

J. C. CAMPBELL,
W. H. METSON,
FRANK C. DREW,

Of Counsel.




